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WALLER, JUSTICE, FOR THE COURT:
1. Themation for rehearingisgranted. Thepreviousorder and dissenting Satementsarewithdrawvn,
and these opinions are subdtituted therefor.
2. Thismater isbefore the Court on the Successive Application for Leaveto FHleMation to Vacate

Degth Sentence and Mation for Stay of Execution filed by Ronad Chris Fodter, the responsefiled by the



State of Missssppi andthereply brief filed by Foster. Foster'sdirect goped from hisconviction for capita
murder and sentence of desthwasfirg affirmed by thisCourt inF oster v. State, 639 So. 2d 1263 (Miss.
1994), cert. denied, 514 U.S. 1019, 115 S. Ct. 1365, 131 L. Ed. 2d 221 (1995). Fogter thenfiled for
post-conviction relief, which was denied by thisCourt. See Foster v. State, 687 So. 2d 1124 (Miss.
1996), cert.denied, 521 U.S. 1108, 117 S. Ct. 2488, 138 L. Ed. 2d 996 (1997). On pogt-conviction,
Fogter damed ineffective ass sance of counsd based ontrid counsd'sfallureto (1) invedigate adequatdy
and presant mitigetion evidence at the sentencing phase of histrid; (2) present information about Foser's
upbringing and childhood:; (3) request atrandfer of his caseto youth court; (4) raise on direct gpped issues
pertaining to thedrcuit court'sdenid certain jury ingructions; and (5) object to certain aggravating factors.
13.  Foster then sought habeas corpusrdief inthe United States Didrict Court, the United States Court
of Apped sfor the Hfth Circuit and the United States Supreme Court. See Foster v. Johnson, 293 F.3d
766 (5th Cir. 2002), cert. denied sub nom Foster v. Epps, 123 S. Ct. 625, 154 L. Ed. 2d 532
(2002), rehearing denied, 123 S. Ct. 816, 154 L. Ed. 2d 766 (2003). Foster'sfedera remedieswere
exhaugted when the Supreme Court denied his petition for writ of certiorari.

4.  TheSaeof Missssppi thenfiled amoation to reset execution date. This Court granted the mation
by order dated December 10, 2002, and set Fodter's execution date for January 8, 2003.

B OnJanuary 2, 2003, Fodter filed his Successve Application for Leaveto Fle Mation to Vacae
Degth Sentence and Mation for Stay of Execution with this Court. The State filed its response.

6. On Jnuary 6, 2003, Governor Ronnie Musgrove issued a reprieve with respect to Fogter's
execution. Governor Musgrove sated thet the United States Supreme Court, in Atkinsv. Virginia, 536
U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002), "dedared thet the execution of personswho are
mentaly retarded is uncongtitutiond and the issue of whether Fodter is mentally retarded has not been
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gedificaly addressed under the guiddines st forth in the Atkins decison . . . . Governor Musgrove
further Sated that "there is pending before the United States Supreme Court a petition to hear a case
concerning the condtitutiondity of the gpplication of the desth pendty to juvenile offenders, those persons
under the age of 18, and a decison by the highest court in the land whether to condder reviewing the
spadific issue of whether a 17 year-old offender such as Foster can be condtitutiondly sentenced to deeth
will be madein amatter of weeks. ..." The Governor findly sated thet the reprieve would be in effect
until there was "a determingtion by the Missssppi Supreme Court and the United States Supreme Court
asto the goplication of the conditutiond issues set forth above to the Foster mater.”

7.  TheSaearguestha Fodter'srequest is barred as a sucoessve gpplication, isuntimely filed, and
none of the datutory exceptions are gpplicable. See Miss. Code Ann. 88 99-39-5(2) & -27(9) (Supp.

2002).



l. WHETHER FOSTER SHOULD BE AFFORDED AN
ATKINSHEARING.

8.  Fogter firg dlegestha heismentaly retarded and thet, under Atkins, hisexecution is prohibited
by the Eighth Amendment to the United States Condtitution. Asthe Supreme Court Sated in Atkins:

To theextent thereis serious disagreament about theexecution of mentally
retarded offenders, itisin determining which offendersareinfact retarded.
In this case, for ingance, the Commonwedth of Virginia disputes that
Atkins suffers from mentd retardetion. Not dl people who daim to be
mentally retarded will beso impaired asto fal within therange of mentally
retarded offenders about whom thereisanationd consensus. Aswasour
goproachin Ford v. Wainwright, with regard to insanity, "weleaveto
the Stag the task of devdoping gppropricte ways to enforce the
conditutiond regtriction upon its execution of sentences” 477 U.S. 399,
405, 416-417, 106 S. Ct. 2595, 91 L. Ed. 2d 335 (1986).

Atkins, 536 U.S. at 317,122 S, Ct. & 2250. The Court noted thet "[t]he Satutory definitions of mental
retardation are not identicd, but generdly conformto thedinicd definitionsset forthinn. 3, supra” id. a

317 n.22, as sated bdow:

The American Associaion of Menta Retardation (AAMR) definesmenta
retardation asfollows "Mentd retardation refersto subdantid limitations
in present functioning. It is characterized by Sgnificantly subaverage
intdlectud functioning, exising concurrently with rdated limitationsin two
or more of the fallowing goplicable adgptive kill aress communication,
sdf-care, home living, sodd skills, community use, sdf-direction, hedlth
and safety, functiond academics, leisure, and work. Mentd retardation
manifetsbefore age 18" Mentd Retardation: Definition, Classfication,
and Sysems of Supports 5 (9th ed.1992). The American Psychidric
Asodation's definition is amilar: "The essatid feature of Mentd
Retardation is sgnificantly subaverage generd intdlectud functioning
(Criterion A) thet is accompenied by sgnificant limitations in adaptive
fundioning in & leadt two of the fdlowing ill arees communication,
sdf-care, home living, sodd/intepasond skills use of community
resources, sef-direction, functiond academic kills, work, lasure, hedth,
and safety (Criterion B). The onsst must occur before age 18 years
(Criterion C). Mentd Retardetion has meny different eiologies and may
be seen asafind common pethway of variouspathologicd processesthet
afect thefunctioning of the centrd nervoussystem.” American Psychidric
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Asoddion, Diagnodtic and Satigticd Manud of Mentd Disorders 41

(4th ed.2000). "Mild" mentd retardetion is typicaly usad to describe

people with an 1Q levd of 50-55 to gpproximately 70. 1d., a 42-43.
Atkins, 536 U.S. a 308n.3,122 S, Ct. at 2245 n.3.
19. Fode rdiesprimarily on apsychologicd evaduaion performed on December 31, 2002, by Dr.
Marc L. Zimmeman. Dr. Zimmerman sated that he administered the Wechder Adult Intdligence scae
[11, Benton Visud Retention Test and the streening test for the Luria-Nebraska Neuropsychologica
Batery-Adult form. Dr. Zimmerman dates that Foder's performance on the Wechder

wasinthemildly mentdly retarded range. Spedificaly, hisverbd 1Q was

(within the second percentile) and his performance score was 59 (the

.03 percertile). Hisfull scde scoreis62 (thefird percentile). Hissde's

responses to the Vindand indicate thet he is functioning and dways hes

functioned & an adaptive levd condgent withthe Wechder scores. The

tests of neuropsychologicd functioning are congstent with adiagnosis of

mental retardetion.
110. Fode ds0rdiesonthedfidavit of his Sger, Sandra Foder. Dr. Zimmerman adminidiered the
Vindand Adaptive Behavior scaesto SandraFoder. SandraFogter datesthat “[w]hen Ronwasin Vine
Bementary School in Aberdeen, the school tested Ron to decidewhet level he should attend a the schoal.
After thetegt, Ron was placed in dassesin the Annex, which wasfor theremedid or pecid dasses This
was when Ron wasin the third and fourth grades. Ron atended specid dassesfrom thet timeuntil heleft
11. The Saerdieson an 1Q test it dates was paformed a Whitfidd in 1990, where Foster was
dlegedly shown to have an 1Q of 80. Thistest result has been dted by this Court, by the United States
Didrict Court, by the United States Court of Appeds, and by Foger himsdlf in pleadingsbeforethis Court.
At thispoint the source of thislQ scoreisamydery, asit cannot befound in Foster's goped record. Even

assuming that Foger's 1Q is 80, that determination done does not address dl the criteriaof Atkins. Itis



clear thet afinding of retardation under Atkins indudesintdlectud functioning and numerousather factors
Itisdso dear that no judida determination has been made asto Fogter on thefactors set out in Atkins.
112.  Wefind that Atkins is an intervening decison under Miss. Code Ann. § 99-39-27(9) (Supp.
2002), such thet the procedura barsraised by the State, that of timeliness and successve goplication, are
not goplicablehere. Wefurther find thet, under the Eighth Amendment as congtrued by the Supreme Court
inAtkins, Fogter isentitled to an evidentiary hearing on theissue of hisdleged mentd retardation. Foder
has the burden of proof & the evidertiary hearing. See Miss. Code Ann. 8 99-39-23(7) ("no reief shll
be granted under this chapter unless the prisoner proves by a preponderance of the evidence that heis
entitled to such’).

113.  After careful condderation wefind that Foster should be granted leaveto proceed in thetrid court
on the sole issue of whether he is mentdly retarded such that he may not be executed under Atkins v.
Virginia. To tha end the gandard or definition of mentd retardation shell be that enundiated by the
Suprame Court in Atkins, espeddly the American Psychiaric Assoddion's definition of mental
retardation. American Psychiatric Assodation, Diagnogtic and Satidical Manud of Menta Disorders |V
39-46 (4thed. 1994). Wefurther hold that theMinnesotaM ultiphasic Persondlity Inventory-11 (MMPI-11)
isto beadminisered Snceitsassodiated vaidity scdesmakethetest best sited to detect maingering. See
id. a 683 (ddfining maingering asthe "intentiond production of fase or grosdy exaggerated physicd or
psychologicd symptoms, mativated by externd incentivees uch as avoiding military duty, avoiding work,
obtaining finendd compensation, evading crimind prosecution, or obtaining drugs). See also United
Statesv. Battle, 235 F. Supp. 2d 1301, 1307 (N.D. Ga 2001) (explaning MMP anditsvdidity scdes

and gating that "[{fhe MMM isgenerdly agread to bedifficult to cheat on without getting caught”). Foster



mugt prove that he meets the gpplicable sandard by a preponderance of the evidence pursuant to Miss.
Code Ann. 8 99-39-23(7). Thisissue will be consdered and decided by the circuit court without ajury.
Il. WHETHER FOSTER'SAGE AT THE TIME OF THE
CRIME PROHIBITS THE IMPOSITION OF THE
DEATH PENALTY.
114. Foster next argues that his execution is prohibited by the Eighth Amendment because he was
seventeenyears old a the time he killed George Shdton. Foster argues that the same nationd consensus
thet caused the United States Supreme Court to ban the execution of thementally retarded in Atkins dso

exigsin oppogtion to execution of those who committed



thair arimes asjuveniles, and this Court should recognize such aprohibition a thistime. This Court finds
that the United States Supreme Court has prohibited the execution of thase who committed their arimes
a agefifteen inThompson v. Oklahoma, 487 U.S. 815, 108 S. Ct. 2687, 101 L. Ed. 2d 702 (1988),
but dedinedin Stanford v. Kentucky, 492 U.S. 361, 109 S. Ct. 2969, 106 L. Ed. 2d 306 (1989), to
do sofor thasewho committed their crimesa age Sixteen or seventeen. TheUnited States Supreme Court
recently dedined to grant rdief onthisissue. See In re Stanford, 123 S. Ct. 472,154 L. Ed. 2d 364,
rehearing denied, 123 S, Ct. 715, 154 L. Ed. 2d 649 (2002). Thisissueiswithout merit.

CONCLUSION

115.  Rondd Chris Foder's Successve Application for Leaveto FleMationto Vacate Degth Sentence

and Mation for Stay of Execution is granted in part to the extent that Fodter is granted leave to proceed

inthetrid court on the issue of his dleged mentd retardation pursuant to Atkinsv. Virginia. Foster's

successve goplication isdenied in dl other respects

16. POST-CONVICTION RELIEF GRANTED IN PART, DENIED IN PART.
PITTMAN, C.J., COBB AND CARLSON, JJ., CONCUR. DIAZ AND GRAVES,

JJ., CONCUR INRESULT ONLY. SMITH, P.J., CONCURSIN PART AND DISSENTS

IN PART WITH SEPARATE WRITTEN OPINION. McRAE, PJ., AND EASLEY, J.,
NOT PARTICIPATING.

SMITH,PRESIDING JUSTICE,CONCURRING INPART ANDDISSENTINGIN
PART:

127. I concur with the mgority only to the extent thet it denies pogt-conviction rdief to Ronad Chris
Fogter. However, | respectfully dissent from the mgority’ s granting Foster leave to seek pogt-conviction
rdief inthetria court basad on hisaleged mentd retardation and Atkins v. Virginia, 536 U.S. 304, 122

S.Ct. 2242, 153 L. Ed. 2d 335 (2002).



118.  The Pog-Conviction Collaterd Rdief Act places the burden of proof upon Fodter to sufficiently
prove that heisindead mentaly retarded to such an extent thet he may avoid the death pendty. Miss.
Code Ann § 99-39-23(7) (Supp. 2002). In my view Foder hasfalled to provide sufficient proof of his
mentd retardation in accordance withthe guiddines of the Supreme Court asdated in Atkins. Thus, he
has not met his burden of proof 0 asto entitle him to another hearing before thetria court. Thisissueis
proceduraly barred pursuant to Miss. Code Ann. 8 99-39-5(2) & -27(9) (Supp. 2002), and none of the
datutory exceptionsare goplicableinduding theintervening decison of Atkins. Fogter thoroughly pursued
atrid levd, initid goped, and on a prior pog-conviction rdief petition the issue of menta retardation
affidently to withsand the guiddines and pronouncements of Atkins. Pog-conviction remedy
procesdings are Satutorily designed to make known to the Court “facts not known at time of judgment.”
Foster v. State, 687 So. 2d 1124, 1129 (Miss. 1996); Williams v. State, 669 So. 2d 44, 52 (Miss.
1996). The proof in this record sufficiently supportsthet Foster isnot mentdly retarded to such an extent
astorequirean additiond Atkins hearing. Foter' ssuccessve gpplicationfor post-convictionrdief should
be dismisedinitsentirety.

119. For thesereasons, | repectfully concur in part and dissent in part.



